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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

In Equity, No. 67774 

Benjamin D. Ritholz, Morris I. Ritholz, Samuel J. Rit- 
holz, Sylvia Ritholz, Fannie Ritholz, and Sophie 
Ritholz, Co-partners, trading as Dr. Ritholz Optical 
Company, and as National Optical Stores Company, 
Plaintiffs 


-vs- 

Charles H. March, Garland S. Ferguson, Jr., Ewin L. 
Davis, W. A. Ayres, and Robert E. Freer, as members 
of the Federal Trade Commission, Defendants 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Bill of Complaint for Injunction 

Filed August 3-1938 

In the District Court of the United States for the District 

of Columbia 

(Holding an Equity Court) 

In Equity, No. 67774 

Benjamin D. Ritholz, Morris I. Ritholz, Samuel J. Rit- 
holz, Sylvia Ritholz, Fannie Ritholz, and Sophie 
Ritholz, Co-partners, trading as Dr. Ritholz Optical 
Company, and as National Optical Stores Company, 
1148-1160 West Chicago Avenue, Chicago, Illinois, 
Plaintiffs 

-vs- 

1. Charles H. March, 2. Garland S. Ferguson, Jr., 3. Ewin 
L. Davis, 4. W. A. Ayres, and 5, Robert E, Freer, as 
members of the Federal Trade Commission, Apex 
Building, Sixth Street & Constitution Avenue, N. W., 
Washington, D. C., Defendants 

To the Honorable, the Judges of the District Court of the 
United States for the District of Columbia, holding an 
Equity Court, the bill of complaint of the plaintiffs re¬ 
spectfully shows: 

1. That the plaintiffs are citizens of the United States, 
residents of the State of Illinois, doing business under ar¬ 
ticles of co-partnership under the trade names of Dr. Rit¬ 
holz Optical Company, and National Optical Stores Com¬ 
pany, and bring this suit in their own right. 

2. That the defendants are citizens of the United States, 
residents of the District of Columbia, and are sued, not in 
their own right but in their representative capacity, as 
members and commissioners of the Federal Trade Com¬ 
mission. 

2 3. That the plaintiffs, as co-partners, and under 
the aforementioned trade names, are engaged in the 

retail optical goods business in the City of Chicago, County 
of Cook, State of Illinois, and have and conduct their busi¬ 
ness through numerous branches and retail optical stores 
wholly within various cities and states throughout the 
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United States, including, among others stores in the cities 
of Cleveland and Akron, in the State of Ohio; in the cities 
of Indianapolis, South Bend, and Evansville, in the State 
of Indiana; in the cities of Nashville, Memphis, Knoxville, 
and Chattanooga, in the State of Tennessee; and in the 
City of Atlanta, in the State of G-eorgia, which said retail 
optical stores are operated under the trade name of Na¬ 
tional Optical Stores Company. 

4. That the plaintiffs operate and maintain all of said 
stores through and by means of their duly authorized 
agents and employees, who are licensed optometrists or 
physicians in the various cities and states wherein they are 
employed. That the plaintiffs’ retail optical business in 
each such store consists solely and exclusively in the retail 
sale of optical goods to customers wholly within one of the 
various stores maintained by the plaintiffs in the various 
cities and states aforesaid, on prescriptions written by said 
optometrists and physicians. 

5. That, during the time they have been operating and 
maintaining retail stores as hereinbefore mentioned, the 
plaintiffs have developed and are the owners of divers and 
numerous unique and secret processes, practises and tech¬ 
niques relating to manufacturing, merchandising, adver¬ 
tising and selling of optical goods, all of which are of great 
value and are entitled to the protection of privacy and non¬ 
disclosure. That the public disclosure of said trade se¬ 
crets, or any of them, will work irreparable damage and 

injury to the plaintiffs in their said business. 

3 6. That a certain complaint has been issued 

against the plaintiffs by the defendants, acting as 
the Federal Trade Commission, which complaint has been 
docketed by the Federal Trade Commission and bears 
Docket Number 3143, and that said complaint has been set 
for hearing before a trial examiner of the Federal Trade 
Commission, at an office of said commission in Chicago, 
Illinois, on, to wit, Tuesday, August 9, 1938. That said 
complaint purports to have been issued pursuant to the 
provisions of an Act of Congress approved September 26, 
1914, commonly known as the “Federal Trade Commission 
Act”, and that said complaint, in substance, charges the 
plaintiffs with using, on June 4, 1937, and at divers and 
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sundry times prior thereto, certain unfair methods of com¬ 
petition in commerce, within the intent and meaning of Sec¬ 
tion 5 of said Act. That said complaint does not charge the 
plaintiffs with having used any of the allegedly unfair 
methods of competition in commerce at any time subse¬ 
quent to June 4, 1937. 

7. That, since the issuing of the complaint hereinbefore 
mentioned, the said Act of September 26, 1914, and partic¬ 
ularly Section 5 thereof, has been amended by an Act of 
Congress approved March 21, 193S (Public Act No. 447, 
75th Congress, 3rd Session), and by an Act of Congress 
approved June 25, 1938 (Public Act Xo. 717, 75th Con¬ 
gress, 3rd Session). That the said amendment of March 
21, 1938 substitutes an entirely new section in the place 
and stead of Section 5 of the Act of September 26, 1914, 
which amendment creates new rights, obligations, liabili¬ 
ties, powers, penalties, and other changes of a substantive 
nature. That the said amendment of March 21, 1938 is re¬ 
pugnant to, in irreconcilable conflict with, and supersedes 
and repeals Section 5 of said Act of September 26, 1914. 

8. That, should the hearing hereinbefore men- 
4 tioned be held at the time and place aforseaid, or at 
any other time prior to the determination of the mat¬ 
ters and grievances herein complained of, the plaintiffs will 
be put to great trouble, annoyance and expense in the sub¬ 
poenaing of various witnesses from divers parts of the 
United States, and the necessary absence of the plaintiffs 
from their place of business while such hearing is being 
conducted, and that the plaintiffs will thereby be irrepar¬ 
ably injured in their said business by the disclosure of 
their trade secrets hereinbefore mentioned. 


9. That the plaintiffs have no plain, adequate and com¬ 
plete remedy at law in that the defendants, as commis¬ 
sioners of the Federal Trade Commission, will, unless re¬ 
strained by this Honorable Court, cause, suffer and permit 
various agents, attorneys and employees of said Federal 
Trade Commission to proceed with the hearing hereinbe¬ 
fore mentioned, upon said complaint, and will thereby ex¬ 
pose the plaintiffs to the various injuries and damage above 
set forth. 

WHEREFORE, the premises considered, the plaintiffs 


pray: 
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1. That process may issue against the defendants, and 
each of them, requiring them to appear and answer the 
exigencies of this bill of complaint. 

2. That, upon final hearing of this cause, the defendants, 
as commissioners of the Federal Trade Commission, either 
bv themselves or bv anv of them, or by anv of the agents, 

+ * ft> / v » O 7 

attorneys or employees of said Federal Trade Commission, 
be perpetually enjoined from further prosecuting the said 
complaint bearing Federal Trade Commission Docket No. 
3143, and from holding any hearing and taking any testi¬ 
mony or evidence with relation thereto. 

3. That, pending final determination of this cause, a 
temporary injunction may issue to the same effect and end. 

4. That, until the argument on a motion for said 
5 temporary injunction can be had, a temporary re¬ 
straining order to the same effect and end mav be is- 
sued upon the filing of this bill of complaint. 

5. And for such other and further relief as the nature of 
the case may require and to this Honorable Court may 
seem just and proper. 

BENJAMIN I). RITHOLZ, 
MORRIS I. RITHOLZ, 
SAMUEL J. RITHOLZ, 
SYLVIA RITHOLZ, 

FANNIE RITHOLZ, and 
SOPHIE RITHOLZ, 
co-partners, trading as Dr. 
Ritholz Optical Company, and 
as National Optical Stores 
Company, 

by BENJAMIN D. RITHOLZ 
One of the co-partners, 
and duly authorized agent 
for all of them. 

AUCrUST IT. MORAN. 

SYLVIA 1). KESSLER, 

Attorn eys fo r PI a i n f iffs. 



Statk of Illinois 

County of Cook ss. 

Benjamin i). Ritholz, being first duly sworn, on oath de¬ 
poses and says that lie has read the foregoing bill of com¬ 
plaint, by him subscribed, and knows the contents thereof: 
that the matters therein contained are true, and that he is 
duly authorized to make this verification in behalf of his 
co-partners as in said bill set forth. 

BENJAMIN 1). RITHOLZ 

Subscribed ami sworn to before me this 1st day of Au¬ 
gust, 193S. 

BERT MAKOWSKY 
(Seal) Notary Public. 


(i 


Motion of Defendants to Dismiss Hill 

Filed August 4-11)38 

* # # 


Now come (diaries II. March. Garland, S. Ferguson, Jr., 
Fwin L. Davis, \Y. A. Ayres, and Robert E. Freer, by their 
attorneys, Martin A. Morrison and l\ B. Morehouse, and 
move the court to dismiss tin* bill of complaint for injunc¬ 
tion tiled herein, and as grounds therefor respectfully 
state as follows: 


1. The matter is res adjndicata by reason of the fact that 
on November 30, 1937, in the District Court of the United 
States for the Northern District of Illinois (Eastern Di¬ 
vision), in a cause therein designated Equity No. 15869, 
the plaintiffs herein filed a bill of complaint for an injunc¬ 
tion against these same defendants upon substantially the 
same grounds and for the same purpose as in the instant 
Dill of complaint, and tin* matter came up for hearing be¬ 
fore the Honorable Philip L. Sullivan. Judge of that court, 
in the City of Chicago, Illinois, on the 3rd day of Decem¬ 
ber, 1937, upon these plaintiffs* motion for temporary in¬ 
junction of the same kind and nature as that sought by the 
plaintiffs before this Honorable Court and upon the de¬ 
fendants' motion to dismiss the bill. Whereupon, after 
hearing on December 3, 1937, the motion to dismiss the bill 
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was granted by that court. A copy of plaintiffs' said bill 
of complaint tiled with the District Court of the United 
States for the Northern District of Illinois (Eastern Divi¬ 
sion), in Equity No. 15801), is hereto annexed, marked De¬ 
fendants' Exhibit A, and prayed to be read as a part 
hereof. 

2. This Honorable Court has no jurisdiction of the sub¬ 
ject matter or to grant the relief prayed for, for the rea¬ 
son that the Federal Trade Commission Act, approved 
September 2G, 11114, amended and approved March 21, 11138 
(Public No. 203, 03rd Congress, as amended by Pub- 
7 lie Xo. 447, 75th Congress), is a complete act of pro¬ 
cedure making specilic provision for the hearing and 
prosecution of cases by the Federal Trade Commission and 

a review thereof bv the United States Circuit Courts of 

* 

Appeals, and providing that the jurisdiction of such Cir¬ 
cuit Courts of Appeals of tin* United States to affirm, en¬ 
force, modify or set aside orders of the Commission shall 
be exclusive. A copy of said Act, approved September 20, 
11)14 (38 Stat. 717;* 15 U. S. ('.A., Sec. 41), is annexed 
hereto for the convenience of the court, marked Defen¬ 
dants’ Exhibit B. A copy of the Federal Trade Commis¬ 
sion Act, as amended and approved March 21, 1938 (Pub¬ 
lic Xo. 447, 75th Congress), is also annexed hereto for the 
convenience of the court and marked Defendants’ Exhibit 


3. The plaintiffs have not, in and by their said bill of 
complaint, made or stated such a case as entitles them to 
equitable relief from or against these defendants touching 
the matters contained in said bill of complaint. 

4. This Honorable Court is without jurisdiction herein 
because the plaintiffs have a complete and adequate rem¬ 
edy at law, to-wit, the Federal Trade Commission Act, ap¬ 
proved September 2d, 11)14, as amended and approved 
March 21, 1938, which’gives these plaintiffs full opportu¬ 
nity to assert and protect every right which they have prop¬ 
erly alleged as a basis for this suit, with full right of re¬ 
view thereof in the appropriate Circuit Court of Appeals 
of the United States in the manner provided in said Act. 
It is well settled that tile right of review herein afforded 
by the Circuit Court of Appeals constitutes a “plain, 
speedy, and adequate remedy at law”, and is a bar to the 
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remedy by injunction. Federal Trade Commission v. 
Claire Furnace Co., 274 L. IS. 100, 47 8. Ct. 555, 71 L. Ed. 
978; Coffin Bros. v. Bennett, 277 U. 8. 29, 48 8. Ct. 422, 72 
L. Ed. 70S; .McCoy v. Shaw, 277 U. 8. 5U2, 48 8. Ct. 
8 519, 72 L. Ed. 891: Koval Baking Powder Co. v. Fed¬ 

eral Trade Commission, et al. (Court of Appeals, 
District of Columbia, 52 Fed. (2d) 90b; certiorari denied 
by United 8tates Supreme Court, October 21, 1929). 

5. Plaintiffs have not alleged in their said bill of com¬ 
plaint any facts which show that they or any of them are 
threatened with irreparable injury or damage by any ac¬ 
tion growing out of the proceeding instituted by the de¬ 
fendants. 

b. To enjoin the defendants from exercising the powers, 
duties and functions committed to them by the aforesaid 
Act of Congress, including a proceeding to take testimony 
upon the issues growing out of the Commission's complaint 
in Docket 5145 against thesedefendants, as referred to in 
Paragraph b of plaintiffs* bill of complaint herein, would 
be an unconstitutional interference with the legislative 
branch of the Government and the constitutional rights of 
the latter to provide the manner and method of proceeding 
bv the defendants in the administration of said Act. 

MARTIN A. MORRISON 

Assistant Chief Counsel. 

P B MOREHOUSE 

Acting Chief Counsel. 

Attorneys for Defendants. 
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9 Def Exhibit A 

In the District Court of the.United States for the Northern 

District of Illinois 

Eastern Division 

In Equity No. 15869 

Benjamin D. Kitholz, Morris 1. Kitholz, Samuel J. Rit- 
holz, Sylvia Kitholz, Fannie Kitholz and Sophie 
Kitholz, doing business as Dr. Kitholz & Sons, Plain¬ 
tiffs 

vs 


William Sheppard, as Trial Examiner of the Federal 
Trade Commission, Charles H. March, Garland S. 
Ferguson, Jr.. E. L. Davis. W. A. Ayres. Robert E. 
Freer, as Members of the Federal Trade Commission, 
Defendants. 

No objection to substitution of this paper for defendants’ 
original “Exhibit” “A” AUGUST II. MORAN. 

Bill of Com plaint 

To fin' Honorable. .Judges of Said Court: 


The plaintiffs, Benjamin D. Kitholz, Morris I. Kitholz, 
Samuel J. Kitholz, Sylvia Kitholz, Fannie Kitholz, and 
Sophie Kitholz, doing business under articles of co-partner¬ 
ship as Dr. Kitholz & Sons, bring this their bill of com¬ 
plaint against Charles II. March, Garland S. Ferguson, Jr., 
E. L. Davis, W. A. Ayres, Robert E. Freer, as Members of 


the Federal Trade Commission, and William Sheppard, as 


Trial Examiner of the Federal Trade Commission, and for 


their cause of action respectfully show to your Honors: 

1. Plaintiffs are co-partners and as such are engaged in 
the retail optical business in the City of Chicago, County 
of Cook, and State of Illinois, and have and conduct their 
business through numerous branches throughout the State 
of Illinois under the trade name of Dr. Ritholz Optical 
Company. 

2. Plaintiffs also own and maintain retail optical stores 

whollv within various other cities and states 
10 throughout the United States, such as in the cities 
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of Cleveland, Canton, Akron, Dayton, Youngstown, Co¬ 
lumbia, and Springfield in the State of Ohio; cities of In¬ 
dianapolis, Gary, South Bend, Hammond and Evansville, 
in the State of Indiana; cities of Nashville, Memphis, Knox¬ 
ville, and Chattanooga, in the State of Tennecssee; and the 
City of Atlanta, in the State of Georgia, which stores are 
operated under the trade name of National Optical Stores 
Company. 

3. Plaintiffs maintain and operate all of said stores 
through their duly authorized agents and employees, who 
are licensed optometrists in the various cities and states as 
aforesaid, and conduct a retail optical business in each lo¬ 
cality, which business consists solely and only in the retail 
sale of optical goods to customers wholly within the stores 
maintained by plaintiffs in the various localities as afore¬ 
said. 


4. Plaintiffs state that a certain complaint was docketed 
and filed by and before the Federal Trade Commission, 
consisting of Charles H. Majrch, Garland S. Ferguson, Jr., 
E. L. Davis, \Y. A. Ayers,I Robert E. Freer, which com¬ 
plaint bears the Docket No. 3143, and which purports to 
charge the plaintiffs with fusing unfair methods of com¬ 
petition in commerce”, as alleged in said complaint, which 
said complaint is set for hearing before the defendant, Wil¬ 
liam Sheppard, a Trial Examiner for the Federal Trade 
Commission, on to-wit: Thursday, December 2, 1937, at 
the office of the Commission in Chicago, Illinois, within the 
jurisdiction of this Honorable Court. 

5. Plaintiffs allege the sole and only basis for any juris¬ 
diction of the Federal Trade Commission to conduct and 


maintain said hearing would be that the plaintiffs were en¬ 
gaged in commerce within the meaning Title 15 of the 
United States (.’ode, paragraphs 44 and 45 thereof, which 
limits the jurisdiction of said Federal Trade Com¬ 
il mission to “interstate commerce”, or commerce be¬ 
tween or among the several states. 

6. Plaintiffs allege that their business is wholly intra¬ 
state in character in that it consists solely of the retail sale 
of optical goods by and through, and wholly within, their 
various stores as aforesaid, and that the Federal Trade 
Commission is wholly without jurisdiction to maintain and 
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conduct the hearing on December 2, 1937, as aforesaid, and 
to conduct said hearing would be a deprivation of plain¬ 
tiffs’ rights and liberties without due process of law. 

7. Plaintiffs allege that they are the owners of numerous 
trade secrets and business practices which are of great 
value and are entitled to the protection of privacy, but 
which will be exposed and publicized by said Federal 
Trade Commission through its Trial Examiner, William 
Sheppard, by means of and through the instrumentality 
of the Journal of the American Optometric Association, 
and other newspapers and trade journals throughout the 
United States, which publicity and hearing will work ir¬ 
reparable damage and injury to plaintiffs in their business. 

8. Plaintiffs are in need of immediate, equitable relief, 
and have no adequate remedy at law, and will suffer imme¬ 
diate and permanent and irreparable damage unless the re¬ 
lief prayed for in this bill is promptly granted, in that the 
said Federal Trade Commission through its duly author¬ 
ized attorney, Mr. John Teu, had informed plaintiffs that 
he proposes to hold said hearing and further hearings 
throughout the various cities and states in which plaintiffs 
have their stores as aforesaid, and which said hearings are 
wholly without foundation in law, and in fact will deprive 
plaintiffs of their rights to a hearing conducted under due 
process of law, and which will cause plaintiffs unreasonable 
and extraordinary expenses for the conduct of their de¬ 
fense in said hearings, and will also violate their 

12 rights of privacy in their said trade secrets and 
methods as aforesaid. 

9. The matters in controversv herein arise under the 

♦ 

constitution and laws of the United States and the unlaw¬ 
ful and unauthorized conduct and activities of public offi¬ 
cers of the United States. 

WHEREFORE, plaintiffs pray for a temporary injunc¬ 
tion restraining Charles H. March, Garland S. Ferguson, 
Jr., E. L. Davis, W. A. Ayers, Robert E. Freer, the mem¬ 
bers of the Federal Trade Commission, as above set forth, 
its Trial Examiner, William Sheppard, and its agents and 
attorneys, from conducting the hearing on Case No. 3143 
scheduled for December 2, 1937, involving the plaintiffs as 
aforesaid, or until such time as they make answer unto the 
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matters herein alleged, and that upon hearing thereon that 
said temporary restraining order be made permanent, and 
such other and further relief as the court shall see tit. 

BENJAMIN D. IUTHOLZ, 
MORRIS 1. IUTHOLZ, 
SAMUEL J. RITHOLZ, 
SYLVIA IUTHOLZ, 

FANNIE IUTHOLZ and 
SOPHIE IUTHOLZ, 
doing business as Dr. Ritholz 
& Sons, 

By BENJAMIN D. IUTHOLZ, 

its duly authorized agent and 
a co-part tier. 


Attorney for Plaintiffs 

State or Illinois 

County of Cook ss 

Benjamin I). Ritholz, being first duly sworn, on oath de¬ 
poses and says that lie has read the foregoing complaint by 
him subscribed, and that the matters therein contained are 
true in substance and in fact, and that he is authorized to 
make this verification in behalf of his co-partners as afore¬ 
said. 


13 Subscribed and Sworn to before me this 30th day 
of November. 1937. 


Notary Public 


Plaintiffs' Mrmaraudnin of Points and Authorities in 0/> 
fiositiou to Defendants' Motion to Dismiss Bill 

Filed August 10 1938 
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in the District Court of the United States for the Northern 

District of Illinois 

Eastern Division 

In Equity No. 15869 

Benjamin D. Ritholz, Morris 1. Ritholz, Samuel J. Rit¬ 
holz, Sylvia Ritholz, Fannie Ritholz, and Sophie 
Ritholz, doing business as Dr. Ritholz & Sons, Plain¬ 
tiffs, 


William Sheppard, as Trial Examiner of Federal Trade 
Commission, Charles 11. March, Garland S. Fergu¬ 
son, .Jr., E. L. Davis, W. A. Ayers, Robert E. Freer, 
as Members of the Federal Trade Commission, Defen¬ 
dants. 

Motion of XV m. Sheppard, Trial Examiner, Federal Trade 
Commission, to Dismiss Bill of Com plaint. 

Now comes William Sheppard, Trial Examiner, Federal 
Trade Commission, by S. Brogdyne Teu 11, and James 
Me Kcag, his solicitors, and moves the court to dismiss the 
bill of complaint filed herein for lack of jurisdiction of sub¬ 
ject matter and for lack of jurisdiction of the persons 
named as members of the Federal Trade commission, and 
suggestions in support thereof are attached hereto. 

It is therefore prayed that the Bill of Complaint 
14 be dismissed at complainants- costs. 

WILLIAM SHEPPARD, 

Trial Examiner. Federal 
Trade Co m m ission. 

Bv: (signed) JAMES MC KEAG, 

S. BROGDYNE TEU II, 

IJis solicitors. 

United States of America 

Northern District of Illinois ss : 


I, Henry W. Freeman, Clerk of the United States Dis¬ 
trict Court in and for tile Northern District of Illinois, do 
herebv certify that the annexed and foregoing is a true and 
full copy of the original Motion to Dismiss Bill of Com- 
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plaint, filed December 3, 1937, omitting certain Suggestions 
in Support of Motion to Dismiss Bill of Complaint and 
Complaint attached to said Motion to Dismiss Bill of Com¬ 
plaint in the case of Benjamin D. Kitliolz, et al vs. William 
Sheppard, etc. et al. No. 15869, now remaining among the 
records of the said Court in my ollice. 

IN TESTIMONY WHEREOF, 1 have hereunto sub¬ 
scribed my name and affixed the seal of the aforesaid Court 
at Chicago this 9th day of August, A. D. 1938. 

HENRY W. FREEMAN 
(Seal) Clark. 


15 United States District Court 

Northern District of Illinois 

December 3, 1937 

Cause No. 15869 
Benjamin D. Ritholz, et al. 


vs. 


William Sheppard, et al. 


Motion of William Sheppard, Trial Examiner, Federal 
Trade Commission to dismiss Bill for want of jurisdiction 
sustained and Bill dismissed for want of jurisdiction. 


United States of America 

Xorthern District of Illinois ss : 

I, Henry W. Freeman, Clerk of the United States Dis¬ 
trict Court in and for the Northern District of Illinois, do 
hereby certify that the annexed and foregoing is a true and 
full copy of the original Motion Slip, filed December 3, 1937 
in the case of Benjamin I). Ritholz, et al. vs. Win. Shep¬ 
pard, et al. No. 158(59, now remaining among the records 
of the said Court in my office. 

IN TESTIMONY WHEREOF, I have hereunto sub¬ 
scribed my name and affixed the seal of the aforesaid Court 
at Chicago this 9th day of August, A. D. 1938. 

HENRY \Y. FREEMAN 
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1G Decree Dismissing Bill 

Filed November 17 1938 

# # # 

This cause came on to be heard at this term upon the 
plaintiffs’ bill of complaint and the defendants’ motion to 
dismiss the said bill, and it appearing to the court, as a 
matter of law, that the plaintiffs have not, in and by their 
allegations of fact in said bill of complaint contained, made 
or stated such a case as entitles them to the equitable re¬ 
lief prayed for; and that in the event the plaintiffs’ case 
now pending before the Federal Trade Commission should 
be finally disposed of adversely to plaintiffs, the said plain¬ 
tiffs have plain and adequate remedy at law through the 
Act of September 26, 1914, (38 Stat. 717; 15 U. S. C. A. 
Sec. 41), as amended and approved March 21, 1938, (Pub¬ 
lic No. 447, 75th Congress); and because of the further 
conclusions of law hereinafter separately stated, and filed 
herewith; thereupon, upon consideration thereof it is this 
17th day of November 1938, 

ADJUDGED, ORDERED. AND DECREED that the 
defendants’said motion be. and the same is hereby granted, 
and the plaintiffs’ said bill of complaint be, and the same is 
hereby, dismissed, with costs to the plaintiffs. 

F. DICKINSON LETTS 
Judge. 

Notice bv mail waived 
AUGUST IT. MORAN, 

A11 ora eg fo r PJ a i n t iff. 

PRMOREHOUSE 
Attg for Federal Trade Commission. 

17 Conclusions of Law 

Filed November 17 1938 

& # & 

This court is of the opinion that Section 5 of tin* Act of 
March 21, 1938, (Public No. 447, 75th Congress, Third Ses¬ 
sion), is an amendment of the existing law here involved, 
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namely, the Act of September 26, 1914, (38 Stat. 717; 15 
U. S. C. A., Sec. 41), empowering and directing the Fed¬ 
eral Trade Commission to prevent persons, partnerships, 
or corporations, except banks and common carriers subject 
to the acts to regulate commerce, from using unfair 
methods of competition in commerce, and that such parts 
of said original Section 5 of the 1914 Act as were copied 
into the amended Section 5 of the 1938 Act, supra, were not 
thereby repealed and immediately re-enacted, but were con¬ 
tinued uninterruptedly to be the law after the amendment 
precisely as they were before. Posadas vs. City National 
Bank, (296 U. S. 497). 

It is well settled that the right of review therein af¬ 
forded by the Circuit Court of Appeals constitutes a 
“plain, speedy and adequate remedy at law” and is a bar 
to the remedy by injunction. Federal Trade Commission 
vs. Claire Furnace Co., 274 U. S. 160; Royal Baking Pow¬ 
der Co., vs. Federal Trade Commission, et al., d. 2d 
966. 3^ 

F. DICKINSON LETTS 
Judge. 

Dated Nov. 17 1938. 


18 Notice of Appeal to the United States Court of 
Appeals for the District of Columbia 

Filed December 2-1938 

# * # 

Notice is hereby given that Benjamin D. Ritholz, Morris 
I. Ritholz, Samuel J. Ritholz, Sylvia Ritholz, Fannie Rit¬ 
holz, and Sophie Ritholz, Co-partners, trading as Dr. Rit¬ 
holz Optical Company and as National Optical Stores Com¬ 
pany, plaintiffs above named, hereby appeal to the United 
States Court of Appeals for the District of Columbia from 
the decree dismissing the plaintiffs’ bill of complaint, with 
costs to the plaintiffs, entered in this action on the Seven¬ 
teenth day of November, 1938. 

AUGUST H. MORAN 
SYLVIA D. KESSLER 
Attorneys for the Appellants 
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Memorandum 

December 2-1938. 

Bond on Appeal for $250.00—filed. 


Statement of Points to be Relied Upon on Appeal 

Filed December 15 1938 
* # * 

The appellants intend to rely upon the contentions that 
the District Court of the United States for the District of 
Columbia erred: 

1. In sustaining the defendants’ motion to dismiss the 
bill of complaint. 

2. In dismissing the bill of complaint. 

3. In taxing costs against the plaintiffs, if such be the ef¬ 

fect of the decree entered by the court below. 

19 4. In holding that the provisions of Section 5 of 

the Act of March 5, 1938 (Public No. 447, 75th Con¬ 
gress, Third Session) do not repeal Section 5 of the Act of 
September 26, 1914 (38 Stat. 717; 15 U. S. C. A. Sec. 41). 

5. In holding that such parts of original Section 5 of the 
1914 Act as were copied into the amended Section 5 of the 
1938 Act, were not thereby repealed and immediately re¬ 
enacted, but were continued uninterruptedly to be the law 
after the amendment precisely as they were before. 

6. In relying on the cases cited in its conclusions of law 
to support the legal conclusions therein set forth. 

7. In holding, as a matter of law, that the plaintiffs have 
not, in and by the allegations of fact in their bill of com¬ 
plaint contained, made or stated such a case as entitle them 
to the equitable relief prayed for. 

AUGUST H. MORAN 
SYLVIA D. KESSLER 
Attorneys for Plaintiffs 

Copv mailed to Counsel for Defendants Dec. 15, 1938 

AUGUST H. MORAN 
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Plaintiffs Designation of Record on Appeal 

Filed December 15 1938 
# * # 

The Clerk of the District Court of the United States for 
the District of Columbia will please include the following 
in the Record on Appeal of the above captioned cause to 
the United States Court of Appeals for the District of Co¬ 
lumbia: 

1. Bill of complaint for injunction. 

2. Motion of defendants to dismiss bill. 

3. Exhibit “A” attached to said motion, being a 
20 bill filed by plaintiffs against defendants in the Dis¬ 
trict Court of the United States for the Northern 
District of Illinois. 

4. Motion to dismiss bill, filed by defendants in the Dis¬ 
trict Court of the United States for the Northern District of 
Illinois, with Clerk’s certificate. 

5. Motion slip, sustaining said motion to dismiss bill, en¬ 
tered in the District Court of the United States for the 
Northern District of Illinois, with Clerk’s certificate. 

6. The final decree herein, dismissing plaintiffs’ bill. 

7. Conclusions of law accompanying said decree. 

8. The notice of appeal filed herein. 

9. This designation of the record on appeal. 

10. Statement of points to be relied upon on appeal. 

AUGUST H. MORAN 
SYLVIA D. KESSLER 

Attorneys for Plaintiffs 

Copy mailed to 
Counsel for Defendants 
Dec. 15,1938 
AUGUST H. MORAN 


21 Respondents’ Designation of Record on Appeal 

Filed January 6 1939 

* * * 

Come now the respondents in the above entitled cause 
and hereby waive the designation of any portions of the 
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record in said cause to be included in the Record on Appeal, 
other than such portions thereof as the Attorneys for Plain¬ 
tiffs have already designated for said purpose. 

W T KELLEY, 

Chief Counsel, Federal Trade 
Commission 

P B MOREHOUSE, 

Special Attorney, 

Attorneys for Respondents. 


22 District Court of the United States for the 

District of Columbia 

United States op America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 21, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 67774 in 
Equity, wherein Benjamin D. Ritholz, et al., Co-partners, 
trading as Dr. Ritholz Optical Company, &c., are Plaintiffs 
and Charles H. March, et al., as members of the Federal 
Trade Commission, are Defendants, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 10th day of January, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7317. Ritholz et ah, Appellants, 
vs. March et ah United States Court of Appeals for the 
District of Columbia Filed Jan 10 1939 Joseph W. Stewart, 
Clerk. 
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Ritholz, et al., Appellants, 
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Charles H. March, Garland S. Ferguson, Jr., Ewin 
L. Davis, et al.. Appellees. 


BRIEF ON BEHALF OF APPELLANTS. 


PRELIMINARY STATEMENT. 

This case is before the Court on an appeal from a 
decree of the District Court of the United States for 
the District of Columbia, dismissing a bill for injunc¬ 
tion filed by the appellants against the appellees in 
Equity case No. 67,774. (R. pp. 15 to 17.) 
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STATEMENT OF FACTS. 

The facts, insofar as they are material to this ap¬ 
peal, are as follows (Except as otherwise noted, the 
facts appear in the bill for injunction, R. pp. 2 to 5, 
incl.): 

Appellants are engaged in the retail optical goods 
business in Chicago, Illinois, maintaining retail optical 
stores in that city and in many other cities in various 
states of the United States. The appellants’ business 
in each such store consists solely and exclusively in 
the retail sale of optical goods to customers wholly 
within one of these stores, on prescriptions written by 
optometrists and physicians, duly licensed, who are 
agents of the appellants. Prior to December 2, 1937 
(R. p. 10), appellees issued a complaint against appel¬ 
lants, bearing Federal Trade Commission Docket No. 
3143, "which complaint purported to have been issued 
pursuant to the provisions of the Federal Trade Com¬ 
mission Act of September 26, 1914, and which charged 
the appellants with using certain unfair methods of 
competition in commerce on June 4,1937 and at divers 
and sundry times prior thereto, within the intent and 
meaning of Section 5 of said Act. Late in 1937, appel¬ 
lants filed a bill for an injunction in the District Court 
of the United States for the Northern District of Illi¬ 
nois, seeking to enjoin hearings on the complaint men¬ 
tioned (Defendants’ Exhibit “A”, R. pp. 9 to 12, incl.). 
Appellees moved to dismiss that bill for lack of juris¬ 
diction of subject matter and for lack of jurisdiction of 
the persons named as members of the Federal Trade 
Commission (R. p. 13), which motion was sustained 
and the bill dismissed for want of jurisdiction (R. p. 
14). 
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Thereafter the Act of September 26, 1914 was 
amended by the Act of March 21,1938 (Public Act No. 
447, 75th Congress, 3rd Session). Appellants, con¬ 
tending that the amendment substituted an entire new 
section in the place and stead of Section 5 of the 1914 
Act, filed their bill in the present cause on August 3, 
1938. Appellees moved to dismiss the bill (R. pp. 6, 
7 and 8). On November 17, 1938 the District Court 
entered a decree dismissing the bill on the ground 
(1) that the plaintiffs had not, in and by their allega¬ 
tions of fact in the bill of complaint contained, made 
or stated such a case as entitled them to the equitable 
relief prayed for, and, (2) that in the event the plain¬ 
tiffs’ case before the Federal Trade Commission should 
be finally disposed of adversely to plaintiffs, the plain¬ 
tiffs have a plain and adequate remedy at law through 
the Act of September 26, 1914 as amended and ap¬ 
proved March 21, 1938. The decree was accompanied 
by conclusions of law holding that such provisions of 
Section 5 of the 1914 Act as were copied into the 
amended Section 5 of the 1938 Act were not thereby 
repealed and immediately reenacted, but were con¬ 
tinued uninterruptedly to be the law after the amend¬ 
ment precisely as before. The conclusions further held 
that the right of review afforded in the Federal Trade 
Act by the Circuit Court of Appeals constitutes a 
“plain, speedy and adequate remedy at law” and bars 
the remedy by injunction. 

ASSIGNMENT OF ERROR. 

1. The Court erred in sustaining the defendants’ mo¬ 
tion to dismiss the bill of complaint. 

2. The Court erred in dismissing the bill of com¬ 
plaint. 
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3. The Court erred in holding that the provisions of 
Section 5 of the Act of March 21, 1938 do not repeal 
Section 5 of the Act of September 26,1914. 

4. The Court erred in holding that such parts of 
original Section 5 of the 1914 Act as were copied into 
the amended Section 5 of the 1938 Act, were not there¬ 
by repealed and immediately re-enacted, but were con¬ 
tinued uninterruptedly to be the law after the amend¬ 
ment precisely as before. 

5. The Court erred in relying on the cases cited in 
its conclusions of law to support the conclusions there¬ 
in set forth. 

6. The Court erred in holding, as a matter of law, 
that the plaintiffs have not, in and by the allegations 
of fact in their bill contained, made or stated such a 
case as entitles them to the relief prayed for. 

ISSUES OF LAW TO BE ARGUED. 

1. Is Section 5 of the Federal Trade Commission Act 
of September 26,1914 superseded and repealed by the 
Act of March 21, 1938? 

2. Do the plaintiffs, on the facts alleged in their bill 
of complaint, have a plain, speedy and adequate rem¬ 
edy at law, which is a bar to the remedy by injunction? 

3. Do the cases cited by the Court in its conclusions 
of law support the legal conclusions therein set forth? 

4. Are the matters sought to be raised by the plain¬ 
tiffs’ bill res ad judicata by reason of the decision of 
the District Court of the United States for the North¬ 
ern District of Illinois ? 



5 


STATUTES INVOLVED. 

Two statutory provisions are involved in this case, 
(1) The provisions of Section 5 of the 1914 Federal 
Trade Commission Act, and (2) The provisions of the 
Act of March 21,1938, insofar as they concern Section 
5 of the 1914 Act. Section 3 of the March, 1938 amend¬ 
ment (with italics supplied to indicate provisions of 
the 1938 amendment which were not contained in the 
1914 Act) provides: 

Sec. 3. Section 5 of such Act, as amended 
(U. S. C. 1934 ed., title 15, sec. 45), is hereby 
amended to read as follows: 

Sec. 5. (a). Unfair methods of competition in 
commerce, and unfair or deceptive acts or prac¬ 
tices in commerce, are hereby declared unlawful. 

The Commission is hereby empowered and di¬ 
rected to prevent persons, partnerships, or corpo¬ 
rations, except banks, common carriers subject to 
the Acts to regulate commerce, and persons, part¬ 
nerships, or corporations subject to the Packers 
and Stockyards Act, 1921 , except as provided in 
section 406 (b) of said Act, from using unfair 
methods of competition in commerce and unfair or 
deceptive acts or practices in commerce. 

(b) Whenever the Commission shall have rea¬ 
son to believe that any such person, partnership, 
or corporation has been or is using any unfair 
method of competition or unfair or deceptive act 
or practice in commerce, and if it shall appear to 
the Commission that a proceeding by it in respect 
thereof would be to the interest of the public, it 
shall issue and serve upon such person, partner¬ 
ship, or corporation a complaint stating its charges 
in that respect and containing a notice of a hear¬ 
ing upon a day and at a place therein fixed at 
least thirty days after the service of said com¬ 
plaint. The person, partnership, or corporation 
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so complained of shall have the right to appear at 
the place and time so fixed and show cause why an 
order should not be entered by the Commission 
requiring such person, partnership, or corporation 
to cease and desist from the violation of the law 
so charged in said complaint. Any person, part¬ 
nership, or corporation may make application, and 
upon good cause shown may be allowed by the Com¬ 
mission to intervene and appear in said proceed¬ 
ing by counsel or in person. The testimony in any 
such proceeding shall be reduced to writing and 
filed in the office of the Commission. If upon such 
hearing the Commission shall be of the opinion 
that the method of competition or the act or prac¬ 
tice in question is prohibited by this Act, it shall 
make a report in writing in which it shall state its 
findings as to the facts and shall issue and cause 
to be served on such person, partnership, or cor¬ 
poration an order requiring such person, partner¬ 
ship, or corporation to cease and desist from using 
such method of competition or such act or practice. 
Until the expiration of the time allowed for filing a 
petition for revieiv, if no such petition has been 
duly filed within such time, or, if a petition for re¬ 
view has been filed within such time then until the 
transcript of the record in the proceeding has been 
filed in a circuit court of appeals of the United 
States, as hereinafter provided, the Commission 
may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set 
aside, in whole or in part, any report or any order 
made or issued by it under this section. After the 
expiration of the time allowed for filing a petition 
for review, if no such petition has been duly filed 
within such time, the Commission may at any time, 
after notice and opportunity for hearing, reopen 
and alter, modify, or set aside, in whole or in part, 
any report or order made or issued by it under 
this section, whenever in the opinion of the Com¬ 
mission conditions of fact or of law have so 
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changed as to require such action or if the public 
interest shall so require : Provided, however, That 
the said person, partnership, or corporation may, 
within sixty days after service upon him or it of 
said report or order entered after such a reopen¬ 
ing, obtain a review thereof in the appropriate cir¬ 
cuit court of appeals of the United States, in the 
manner provided in subsection (c) of this section. 

(c) Any person, partnership, or corporation re¬ 
quired by an order of the Commission to cease and 
desist from using any method of competition or 
act or practice may obtain a review of such order 
in the circuit court of appeals of the United States, 
within any circuit where the method of competi¬ 
tion or the act or practice in question was used or 
where such person, partnership, or corporation re¬ 
sides or carries on business, by filing in the court, 
within sixty days from the date of service of such 
order, a written petition praying that the order 
of the Commission be set aside. A copy of 
such petition shall be forthwith served upon 
the Commission, and thereupon the Commis¬ 
sion forthwith shall certify and file in the 
court a transcript of the entire record in 
the proceeding, including all the evidence taken 
and the report and order of the Commission. Up¬ 
on such filing of the petition and transcript the 
court shall have jurisdiction of the proceeding and 
of the question determined therein, and shall have 
power to make and enter upon the pleadings, evi¬ 
dence, and proceedings set forth in such transcript 
a decree affirming, modifying, or setting aside the 
order of the Commission, and enforcing the same 
to the extent that such order is affirmed, and to 
issue such writs as are ancillary to its jurisdiction 
or are necessary in its judgment to prevent injury 
to the public or to competitors pendente lite. The 
findings of the Commission as to the facts, if sup¬ 
ported by evidence, shall be conclusive. To the ex¬ 
tent that the order of the Commission is affirmed, 
the court shall thereupon issue its own order com- 
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manding obedience to the terms of such order of 
the Commission. If either party shall apply to the 
court for leave to adduce additional evidence, and 
shall show to the satisfaction of the court that such 
additional evidence is material and that there were 
reasonable grounds for the failure to adduce such 
evidence in the proceeding before the Commission, 
the court may order such additional evidence to be 
taken before the Commission and to be adduced 
upon the hearing in such manner and upon such 
terms and conditions as to the court may seem 
proper. The Commission may modify its findings 
as to the facts, or make new findings, by reason of 
the additional evidence so taken, and it shall file 
such modified or new findings, which, if supported 
by evidence, shall be conclusive, and its recommen¬ 
dation, if any, for the modification or setting aside 
of its original order, with the return of such addi¬ 
tional evidence. The judgment and decree of the 
court shall be final, except that the same shall be 
subject to review by the Supreme Court upon cer¬ 
tiorari, as provided in section 240 of the Judicial 
Code. 

(d) The jurisdiction of the circuit court of ap¬ 
peals of the United States to affirm, enforce, mod¬ 
ify, or set aside orders of the Commission shall be 
exclusive. 

(e) Such proceedings in the circuit court of ap¬ 
peals shall be given precedence over other cases 
pending therein, and shall be in every way expe¬ 
dited. No order of the Commission or judgment 
of court to enforce the same shall in anywise re¬ 
lieve or absolve any person, partnership, or cor¬ 
poration from any liability under the Antitrust 
Acts. 

(f) Complaints, orders, and other processes of 
the Commission under this section may be served 
by anyone duly authorized by the Commission, 
either (a) by delivering a copy thereof to the per¬ 
son to be served, or to a member of the partner- 
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ship to be served, or the president, secretary, or 
other executive officer or a director of the corpo¬ 
ration to be served; or (b) by leaving a copy there¬ 
of at the residence or principal office or place of 
business of such person, partnership, or corpora¬ 
tion; or (c) by registering and mailing a copy 
thereof addressed to such person, partnership, or 
corporation at his or its residence or principal 
office or place of business. The verified return by 
the person so serving said complaint, order, or 
other process setting forth the manner of said 
service shall be proof of the same, and the return 
post office receipt for said complaint, order, or 
other process registered and mailed as aforesaid 
shall be proof of the service of the same. 

(g) An order of the Commission to cease and de¬ 
sist shall become final 

(1) Upon the expiration of the time allowed 
for filing a petition for review, if no such peti¬ 
tion has been duly filed within such time; but the 
Commission may thereafter modify or set aside 
its order to the extent provided in the last sen¬ 
tence of subsection (b); or 

(2) Upon the expiration of the time allowed 
for filing a petition for certiorari, if the order of 
the Commission has been affirmed, or the peti¬ 
tion for review dismissed by the circuit court of 
appeals, and no petition for certiorari has been 
duly filed; or 

(3) Upon the denial of a petition for certio¬ 
rari, if the order of the Commission has been af¬ 
firmed or the petition for review dismissed by 
the circuit court of appeals; or 

(4) Upon the expiration of thirty days from 
the date of issuance of the mandate of the Su¬ 
preme Court, if such Court directs that the or¬ 
der of the Commission be affirmed or the peti¬ 
tion for review dismissed. 


10 


(h) If the Supreme Court directs that the order 
of the Commission he modified or set aside, the or¬ 
der of the Commission rendered in accordance with 
the mandate of the Supreme Court shall become 
final upon the expiration of thirty days from the 
time it was rendered, unless within such thirty 
days either party has instituted proceedings to 
have such order corrected to accord with the man¬ 
date, in which event the order of the Commission 
shall become final when so corrected. 

(i) If the order of the Commission is modified 
or set aside by the circuit court of appeals, and if 
(1) the time allowed for filing a petition for cer¬ 
tiorari has expired and no such petition has been 
duly filed, or (2) the petition for certiorari has 
been denied, or (3) the decision of the court has 
been affirmed by the Supreme Court, then the or¬ 
der of the Commission rendered in accordance 
with the mandate of the circuit court of appeals 
shall become final on the expiration of thirty days 
from the time such order of the Commission was 
rendered, unless ivithin such thirty days either 
party has instituted proceedings to have such or¬ 
der corrected so that it will accord with the man¬ 
date, in which event the order of the Commission 
shall become final when so corrected. 

(j) If the Supreme Court orders a rehearing; 
or if the case is remanded by the circuit court of 
appeals to the Commission for a rehearing and if 
(1) the time alloiced for filing a petition for cer¬ 
tiorari has expired, and no such petition has been 
duly filed, or (2) the petition for certiorari has 
been denied, or (3) the decision of the court has 
been affirmed by the Supreme Court, then the or¬ 
der of the Commission rendered upon such rehear¬ 
ing shall become final in the same manner as 
though no prior order of the Commission had been 
rendered. 

( k ) As used in this section the term “mandate”, 
in case a mandate has been recalled prior to the 
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expiration of thirty days from the date of issuance 
thereof, means the final mandate. 

(1) Any person, partnership, or corporation who 
violates an order of the Commission to cease a/nd 
desist after it has become final, and while such or¬ 
der is in effect, shall forfeit and pay to the United 
States a civil penalty of not more than $5,000 for 
each violation, which shall accrue to the United 
States, and may be recovered in a civil action 
brought by the United States. 

It will be noted that Paragraph 5, Section 5 of the 
Act of September 26, 1914, permitting the Commission 
to apply to the circuit court of appeals for the enforce¬ 
ment of its order, in cases where a person, partnership 
or corporation fails or neglects to obey an order of the 
Commission, is not included in the new Section 5, pro¬ 
vided by the 1938 amending Act. 

ARGUMENT. 

Section 5 of the Federal Trade Commission Act of 
September 26, 1914 (38 Stat. 717 ) is repealed and su¬ 
perseded by the Act of March 21,1938 (Public No. 447, 
75th Congress, 3rd Session). 

An examination of the two statutes involved will 
disclose material differences between the 1914 Act and 
the 1938 amendment. Under the 1914 Act orders of the 
Federal Trade Commission never became final through 
mere lapse of time, while under the 1938 amendment 
such orders become final sixty days after service of 
such an order upon the respondent. The 1914 Act pro¬ 
vided no penalties for violation of a cease and desist 
order, as such, nor did it provide any penalty for vio¬ 
lation of a circuit court of appeals order directing a 
compliance with an order of the Commission, although 
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it may reasonably be inferred that the court of appeals 
had inherent power to punish a wilful disobedience of 
its order as for contempt. The 1938 amendment pro¬ 
vides that a penalty of not more than $5,000 may be 
exacted for each violation of a cease and desist order 
after it has become final. The 1938 amendment pro¬ 
vides a new type of procedure, and, in addition, it 
gives to a cease and desist order an inherent finality 
not given it under the 1914 Act. It further embraces 
entirely new provisions, imposing a penalty for viola¬ 
tions of a Commission order, whereas no penalty was 
or could be exacted under the 1914 Act. Both the 1914 
Act and the 1938 amendments relate to the same sub¬ 
ject matter, have the same ultimate objectives in view, 
and differ principally in that the 1938 amendment is 
much more summary in its procedure and drastic in its 
results than was the 1914 Act 

“While repeals by implication are not favored, 
it is well settled that w’here two Acts are not in all 
respects repugnant, if the latter Act covers the 
whole subject matter of the earlier, and embraces 
new provisions which plainly show that the last 
was intended as a substitute for the first, it will 
operate as a repeal—” 

King v. Cornell, et al, 106 U. S. 395,1 S. Ct. 312, 
27 L. Ed. 60 (1882). 

“When there are two Acts on the same subject 
the rule is to give effect to both if possible. But 
if the two are repugnant in any of their provisions, 
the latter Act, without any repealing clause, op¬ 
erates to the extent of the repugnancy as a re¬ 
peal of the first; and even where the tw*o Acts are 
not in express terms repugnant, yet if the latter 
Act covers the whole subject of the first, and em- 
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braces new provisions, plainly showing that it was 
intended as a substitute for the first Act, it will 
operate as a repeal of the Act.” 

United States v. Tynen, 11 Wall. (78 U. S.), 88, 
20L. Ed. 153. (1871) 

Chase v. United States, 256 U. S. 1, 41 S. Ct. 417, 
65 L. Ed. 801. (1921) accord, semble. 

The revenue Act of 1926 was amended in 1931 
and again in 1932, to include, for estate tax pur¬ 
poses, property which was irrevocably transferred 
with a reservation of a life estate in the grantor. 
The U. S. contended that these amendments were 
applicable to transfers made before the enactment 
of the amendments and that their application to 
such transfers did not violate the due process 
clause of the 5th amendment. The Supreme Court, 
following the well established rule of statutory 
construction, held that the amendments operated 
prospectively only and did not impose a tax in re¬ 
spect of past irrevocable transfers with reserva¬ 
tion of a life interest. 

Ilassett v. Welch, et al. Decided Feb. 8, 1939 
and reported in 303 U. S. 303, 58 S. Ct. 559, 82 
L. Ed. 858. 

The provision in the 1938 Act, exacting a civil pen¬ 
alty of $5,000 for violation of a Commission order 
after it has become final, is penal in its nature. 

A Wisconsin statute imposed a penalty of $500 
per month for failure of any fire insurance com¬ 
pany to file an annual report. Wisconsin had sued 
a foreign insurance company in its own court and 
recovered a judgment. Debt on the judgment 
was the action instituted, as an original proceed¬ 
ing, by Wisconsin in the Supreme Court. The de¬ 
fendant answered to the effect that this was a suit 
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for a statutory penalty, not within the original jur¬ 
isdiction of the Supreme Court (presumably be¬ 
cause a penal statute has no extraterritorial ef- 
ect). Plaintiff demurred to the answer and judg¬ 
ment was rendered on the demurrer for the de¬ 
fendant. 

“The cause of action was not for any private in¬ 
jury, but solely the offense committed against the 
State by violating her law. * * * It is immaterial 
whether, by the law of Wisconsin, the prosecution 
must be by indictment or by action * * * In what¬ 
ever form the State pursues her right to punish 
the offense against her sovereignty, every step of 
the proceeding tends to one end, the compelling 
the offender to pay a pecuniary fine by way of pun¬ 
ishment for the offense” 

State of Wisconsin v. Pelican Insurance Co., 127 
U. S. 265, 8 S. Ct. 1370, 32 L. Ed. 239. 

The plaintiffs, on the facts alleged in their bill of 
complaint, do not have a plain, adequate, and complete 
remedy at law, and are entitled to injunctive relief. 

The Federal Trade Commission is a creature of stat¬ 
ute. Its authority, the manner in which its authority 
may be exercised, and the ultimate effect of its orders 
are all defined, and, by definition, limited by statute. 
The complaint lodged by it against the appellants and 
the hearings heretofore held by it on said complaint 
were all pursuant to the authority of the 1914 statute, 
section 5. The Commission is still seeking to bring 
its complaint to a conclusion under and by authority 
of the 1914 Act, despite the fact that section 5 of that 
Act was so materially amended by the 1928 Act as to 
result in a repeal of the former section 5 and the enact¬ 
ment, as a substitute therefor, of the cited provisions 
of the 1938 Act. To allow the Federal Trade Commis- 
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sion to proceed under a complaint based upon the 1914 
provisions of the then section 5, whether or not it is¬ 
sued a cease and desist order upon the conclusion of 
such hearings, and whether or not it attempted to en¬ 
force such order as it might issue, would be permitting 
it to proceed under a repealed statute. “Due process”, 
if it means anything, means that any statutory body 
must have statutory authority and jurisdiction to act, 
and that authority and jurisdiction must be in exist¬ 
ence, not only at the time action is begun, but until the 
particular action is completed and closed. The Com¬ 
mission’s complaint in the present proceeding is not a 
completed and closed transaction. 

In Ex parte William H. McCardle, 7 Wallace 
506, 19 L. Ed. 264, (1869) the Supreme Court laid 
down the rule that “When an Act of the Legisla¬ 
ture is repealed, it must be considered, except as 
to transactions past and closed, as if it never ex¬ 
isted. 

In United States v. Chambers , 291 U. S. 217, 54 
S. Ct. 434, 78 L. Ed. 763 (1934), the Court, affirm¬ 
ing the dismissal of an indictment for violation of 
the National Prohibition Act, said: “The con¬ 
tinued prosecution necessarily depended upon the 
continued life of the statute which the prosecution 
seeks to apply. In case a statute is repealed or 
rendered inoperative, no further proceedings can 
be had to enforce it in pending prosecutions unless 
competent authority has kept the statute alive for 
that purpose”. 

The bill of complaint avers, inter alia “That the 
plaintiffs’ retail optical business in each such store 
consists solely and exclusively in the retail sale of opti¬ 
cal goods to customers wholly within one of said stores 
maintained by the plaintiffs in the various cities and 
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states aforesaid, on prescriptions written by said op¬ 
tometrists and physicians”. This and all other aver¬ 
ments of fact in the bill were admitted by the appellees 
w r hen they moved to dismiss in the lower court. Since 
the case was filed, and the motion to dismiss argued 
under the Federal Equity Rules of 1913, the motion 
admitted all facts set up in the bill. 

“Every defense in point of law arising upon 
the face of the bill * * * shall be made by mo¬ 
tion to dismiss or in the answer”. 

Federal Equity Rule 39. 

“Plaintiff in his bill sets forth in detail the steps 
taken by him in making his selection of the land in 
question, and avers that “in every way plaintiff 
complied with the existing rules and regulations 
of the General Land Office and the Department of 
the Interior in respect of such selection”. These 
facts are well pleaded, and their truth is admitted 
by the motion to dismiss ’ ’. 

West v. Lyders , 59 App. D. C. 123. 

While the point was not argued in the District Court, 
counsel respectfully suggest that it was fairly raised 
by the record and that, in ruling on the motion to dis¬ 
miss, the District Court should have considered 
whether or not the type of activity carried on by the 
appellants is “Commerce” as defined in the Act creat¬ 
ing the Federal Trade Commission. 

“ ‘Commerce’ means commerce among the sev¬ 
eral States or with foreign nations, or in any Ter¬ 
ritory of the United States or in the District of 
Columbia, or between any such Territory and an¬ 
other, or between any such Territory and any 
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State or foreign nation, or between the District of 
Columbia and any State or Territory or foreign 
nation” 

(38 Stat. 717, Sect. 4) The Federal Trade Com¬ 
mission Act of 1914. 

In Babcock v. Nudelman et al., 367 Illinois, 626, 
plaintiff an optometrist, filed a bill to enjoin de¬ 
fendant, State Director of Finance from collecting 
a state retailer’s tax. The tax law applied to all 
persons engaged in the business of “ Selling tan¬ 
gible personal property to purchasers for use or 
consumption”. The action of the lower court in 
dismissing the bill for want of equity was reversed. 
It was held that the Illinois Optometry Act evi¬ 
denced an intention to set off and provide for a 
calling or profession distinct in itself and sepa¬ 
rate from purely retail trade. The selling of 
optical appliances was held to be a mere incident 
to the rendition of professional service, akin to the 
act of a physician in prescribing and dispensing 
medicines, and the act of a dentist in providing and 
fitting inlays, crowns, and false teeth. 

In Burgess v. Ames, 359 Ill. 427, the same rule 
was applied to photographers who made photo¬ 
graphs and licensed their use for reproduction in 
advertising media. 

The mere taking of action by a Government Bureau, 
without statutory authority for such action, is, of it¬ 
self, a course of conduct for which the party against 
whom such action is aimed may seek injunctive relief. 

West v. Lyders, 59 App. D. C. 123. 

Noble v. Union River R. Logging Co., 147 U. S. 
165,171; 13 S. Ct. 271; 37 L. Ed. 123. 

Garfield v. U. S. Ex rel. Goldsby, 211 U. S. 249; 
29 S. Ct. 62; 53 L. Ed. 168 (1908). 
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The cases cited by the District Court in its conclu¬ 
sions of law do not support the legal conclusions therein 
set forth. 

The District Court cites Posadas v. National City 
Bank, 296 U. S. 497, 80 L. Ed. 351, as authority for its 
finding that such parts of original Section 5 of the 1914 
Act as were copied into the amended Section 5 of the 
1938 Act were not thereby repealed and immediately 
re-enacted, but were continued uninterruptedly to be 
the law after the amendment precisely as they were 
before. The applicability of such a finding to the case 
at bar is questionable in view of the fact that the appel¬ 
lants are making no such contention, their argument 
being that the new provisions of the 1938 Act are of 
such a nature as to cause that act to repeal and super¬ 
sede Section 5 of the 1914 Act. The Posadas case, 
insofar as it has any bearing on the case at bar, merely 
holds that Section 25 of the 1913 Federal Reserve Act 
(38 Stat. 251, 273) was not repealed by the amend¬ 
ments thereto made by the Act of September 7, 1916 
(39 Stat. 752, 755). The original provision permitted 
national banks to establish branches in foreign coun¬ 
tries or dependencies of the United States. The 
amended Section 25, reiterated the provisions of 1913, 
but added “or insular possessions’\ The amendment 
did not seek to add penalties to an Act which had 
theretofore contained none, nor did it seek to make 
self-enforcing an order which had theretofore, in and 
of itself, been of no force and effect whatever. 

Federal Trade Commission v. Claire Furnace Co., 
274 U. S. 160, 47 S. Ct 553, 71 L. Ed. 978. Was an ap¬ 
peal by the defendants, the Federal Trade Commis¬ 
sion, from a decree of the Court of Appeals, District of 
Columbia, affirming a decree of the Supreme Court of 
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the District of Columbia, which enjoined the enforce¬ 
ment of an order directed by the Commission against 
the Furnace Company, requiring it to furnish certain 
reports concerning costs, balance sheets, etc. At the 
time of issuing the order, and at all times thereafter 
there was the same statutory authority for the issu¬ 
ance of such an order (Section 6 of the 1914 Act). The 
only remedy for failure to observe and comply with 
such an order was a writ of mandamus by the Attor¬ 
ney General at the request of the Commission. In re¬ 
versing the lower courts and remanding the case with 
directions to dismiss the bill, the Supreme Court held 
that, since the Furnace Company could raise any de¬ 
sired defense if and when the Attorney General filed 
a petition for mandamus, the remedy at law was plain, 
adequate and complete, and that there was no need for 
the intervention of equity. There was no contention in 
that case, as there is in the case at bar, that the Com¬ 
mission was proceeding under a Section of the law 
which had been repealed. 

Royal Baking Powder Co. v. Federal Trade Com¬ 
mission, 59 App. D. C. 70, 32 Fed. 2nd 966. Certiorari 
Denied 280 U. S. 572, 74 L. Ed. 624, was a case in which 
this Court affirmed a decree of the Supreme Court, 
D. C., dismissing a bill seeking injunctive relief against 
an anticipated order of the Commission, reopening a 
case for taking of additional evidence before the Com¬ 
mission, after the Commission had theretofore issued 
a final order in the case. This Court held that, if the 
Baking Povrder Company had reserved its exceptions 
to any order which may have issued against it, it 
could, if the whole case was ultimately resolved against 
it, take an appeal to the proper circuit court of ap¬ 
peals. It will be noted that all proceedings in this 
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case were under the 1914 Act. It was not contended 
in this case, as it is in the case at bar, that the Com¬ 
mission was proceeding under a repealed Section of 
the law. 

The matters sought to he raised hy the plaintiffs’ 
hill are not res ad judicata by reason of the decision 
of the District Court of the United States for the 
Northern District of Illinois . 

Plaintiff’s bill in said Court was dismissed on De¬ 
cember 3, 1937, more than three months before the 1938 
amendment was enacted. It was not then before the 
Court, and the Court could not then have made any 
adjudication concerning it. A motion to dismiss said 
bill was filed on two grounds (1) lack of jurisdiction 
of subject-matter, and (2) lack of jurisdiction of the 
persons named as members of the Commission. The 
bill was dismissed for want of jurisdiction, and the 
case therefore stands only for the principle that it 
established no principles controlling in this case, since 
the Court was without jurisdiction in the premises. 

CONCLUSION. 

It is respectfully submitted that the decree of the 
Court below’ is erroneous and that it should be reversed 
and the cause remanded for further proceedings. 

Respectfully, 

August H. Moran, 

Sylvia D. Kessler, 
Attorneys for Appellants. 
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L. Davis. et al.. appellees 


brief on behalf of appellees 


I 

STATEMENT OF CASE 

The subject matter involved in the complaint for 
injunction in the instant case is a certain proceed¬ 
ing now {tending before the Federal Trade Com¬ 
mission and known on the Docket of said Commis¬ 
sion as Docket No. 3143. Said proceeding is based 
upon a certain complaint issued by said Commis¬ 
sion against and served upon appellants herein, as 
respondents to said complaint. Said complaint is 
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based upon the provisions of Section 5 of the Fed¬ 
eral Trade Commission Act, and charges, among 
Other tilings, that said respondents to said com¬ 
plaint were, and had boon, engaged in offering for 
sale and selling in commerce between and among 
the several States of the United States, certain 
merchandise in said complaint designated and de¬ 
scribed: and that, in aid <>f so offering for sale 
and selling said merchandise in said interstate com¬ 
merce. said respondents had been and were using 
certain designated methods of competition, which 
said complaint alleged to constitute the use of un¬ 
fair methods of competition in said commerce, 
within the intent and meaning of said Section 5 
of the Federal Trade Commission Act. 

Said respondents to said complaint, petitioners 
herein, appeared to said complaint and joined is¬ 
sues thereon: said issues were regularly referred 
to a duly qualified trial examiner for the trial of 
said issues: tin* Commission’s counsel adduced be¬ 
fore said trial examiner its evidence in support of 
the allegations of said complaint, and the trial of 
said issues was completed and ready to be closed, 
subject to the right of said respondents to adduce 
such evidence, if any, as they might elect to adduce, 
against the allegations of said complaint or in 
support of the allegations of their answer to said 
complaint. 

At said stage of said trial, said trial examiner 
gave to said respondents at a designated time and 
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place the opportunity to adduce upon such trial 
such evidence, if any. as they might elect to adduce*. 
Respondents did not offer to adduce any evidence 
upon sucli trial lmt instead thereof <*n August 3, 
1938. filed in the District Court of the United State's 
for the District of Columbia its complaint for a de¬ 
cree of injunction, being the complaint upon which 
the instant proceeding was based before said Dis¬ 
trict Court (R. 2-5). 

Said respondents, petitioners herein, have not of¬ 
fered to adduce any evidence* upon said trial, and 
the trial of said issues stands incomplete and sus¬ 
pended. because* of the issuance and se*rvice of said 
complaint of injunction, and because said respond¬ 
ents. petitioners herein, have failed to inform said 
trial examiner of th<*ir election either to adduce or 
not to adduce evidence upon said trial. 

The* grounds alleged in said complaint are*: 

(1) Appellants operate* retail store's in the vari¬ 
ous States of the* United State's. 

(2) Appellants are engaged in intrastate com¬ 
merce only. 


(3) Appellants have ee*rtain trade* secrets the 
exposure of which would work irreparable injury 
to appellants. 


'I'lmt Section 5 of the* Federal Trade* Com¬ 


mission Act has be*e*n ame*nde*el since the* issuance of 


the* Commission’s said complaint in such way as to 
create* “new rights, obligations, liabilities, powers, 
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penalties, and other changes of a substantial 
nature.” 

(5) That to proceed with the trial of said pro¬ 
ceeding would: 

la. Require appellants to incur the expenses 
incident to such trial. 

2a. Disclose appellants’ said trade secrets. 

((>) That appellants ‘‘have no plain, adequate 
and complete remedy at law.” 

The prayer of the complaint is: 

(1) That on final hearing appellees “be per¬ 
petually enjoined from further prosecuting the 
said complaint bearing Federal 'Trade Commission 
Docket No. 3143. and from holding any hearing 
and taking any testimony or evidence with relation 
thereto.” 

(2) That appellees be enjoined at once pendente 
life (R. 5). 

Thereafter, to-wit: oil August 4, 1938. respond¬ 
ents tiled in said cause in said court their motion to 
dismiss appellants’ said bill of complaint, upon the 
grounds, among others, that: 

(1) Appellants, plaintiffs in said bill of com¬ 
plaint. have a “plain, speedy, and adequate remedy 

at law,** which constitutes a bar to remedv bv 

% • 

injunction. 

(2) The proceeding on which said bill of com¬ 
plaint is based is based upon Section 5 of the Fed¬ 
eral Trade Commission Act, which statute fur- 
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nishes a plain, speedy, and adequate statutory and 
exclusive remedy at law (R. pp. 7 and 8). 

Thereafter, to wit: November 17, 1938, said 
Court made and entered a decree sustaining said 
motion to dismiss said bill of complaint and dis¬ 
missing said bill. 

'i'he grounds of said decree, as recited or re¬ 
ferred to thereon, are : 

(1) Said bill of complaint does not allege facts 
sufficient to entitle plaintiffs therein to the equi¬ 
table relief prayed for. 

(2) In the event the Federal Trade Commission 
shall finally dispose of said proceeding now pend¬ 
ing before it adversely to said plaintiffs, the plain¬ 
tiffs will have a plain and adequate remedy at law 
under and through the provisions of the Federal 
Trade Commission Act. 

(3) The provisions of Section 5 of the Federal 

Trade Commission Act were not repealed and im- 

inediatelv reenacted bv the Amendaton* Act of 
• * -« 

March 21, 1938. but the provisions of said Section 
5 continued uninterruptedly to be the law after 
said amendment precisely as they were before (R. 
pp. 15 and lb). 

II 

ASSIGNMENTS OF ERROR 

At pages 3 and 4 of their printed brief herein, 
appellants assign six separate and several errors, 
which, in varying phraseology, include the con¬ 
tentions set forth in their said bill of complaint. 
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III 

ISSUES OF LAW TO BE ARGUED 

At | mye 4 of said brief, appellants set forth four 
issues of law to be aryued herein: 

1. Is Section 5 of the Federal Trade Commis- 
sion Act of September 2b. 1014. superseded and 
repealed by the Aet of March 21, 1038 ^ 

2. Do the plaintiffs. ( >n the facts alloyed in their 
bill of complaint, have a plain, speedy, and ade¬ 
quate remedy at law, which is a bar to the remedy 
by injunction ? 

3. Do the cases cited by i he Court in its conclu¬ 
sions of law support the loyal conclusions therein 
set forth ( 

4. Are the* matters sought to be raised by the 
plaintiff's bill ns ndjiulicnla by reason of the de¬ 
cision of tlx* District Court of the United States 
for the Northern District of Illinois > 

IV 

APPELLANTS’ FOURTH ISSUE OF LAW TO BE 

ARGUED 

A PI affiants’ Fourth Issue of Law to be argued 
needs no argument. It relates only to the question 
of former adjudication. 

The decision of the lower court was not based in 
whole or in part upon the question of former adju¬ 
dication. The grounds of the decision of the lower 
court were affirmatively and specifically set forth, 
and they affirmatively exclude the question of for- 



mer adjudication. Such question is not, therefore, 
involved in the pending appeal. 

V 

APPELLANTS’ THIRD ISSUE OF LAW TO BE 

ARGUED 

Appellants’ Third Issue of Law to be argued 
raises the question as to whether the decided cases 
“cited by the Court in its conclusions of law support 
the legal conclusions therein set forth.” 

That question needs not to be argued as a sep¬ 
arate issue. If the decision be right under the 
law, the question of the sufficiency or insufficiency 
of the “cases cited” is of no consequence. Aside 
from that, the sufficiency of the applicable law, 
whether cited or not, to sustain the action of the 
lower court is the real issue, and will of necessity 
be presented in the discussion of “Issues of Law to 
be Argued" numbered 1 and 2. 

VI 

APPELLANTS’ SECOND ISSUE OF LAW TO BE 

ARGUED 

Counsel for appellees elect to present appellants’ 
second issue of law in advance of their first issue 
of law. because the question raised thereunder is 
conclusive of the merits of the instant cases. 

The second issue is: 

“Do the plaintiffs, on the facts alleged in their 
bill of complaint, have a plain, speedy, and ade- 
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quate remedy at law, which is a bar to the remedy 
by injunction?” 

The appellees assert that the answer to that 
question must be in the affirmative for many 
reasons. 

It is not necessary to cite decisions to support 
the proposition that “a plain, adequate, and com¬ 
plete remedy at law” bars a remedy by injunction. 
Section 267 of the Judicial Code is conclusive on 
that subject. It is: 

Section 384. Suits in equity, when not sus¬ 
tainable. Suits in equity shall not be 
sustained in any court of the United States 
in any case where a plain, adequate, and 
complete remedy may be had at law (U. S. 
C. A., Title 28, Section 384, page 256). 

If appellants have a plain, adequate, and com¬ 
plete remedy at law, such fact per se bars the rem¬ 
edy by injunction. That appellants do have a 
plain, adequate, and complete remedy at law is 
entirely clear under the facts alleged in appellants’ 
bill of complaint. 

: 1 

The complaint issued by the Federal Trade Com¬ 
mission against appellants, proceedings upon which 
appellants seek to enjoin, is based upon Section 
5 of the Federal Trade Commission Act. The ap¬ 
plicable portions thereof are set forth at pages 5 
to 11 of appellants’ brief herein. 
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Said Section 5 constitutes a single and complete 
statute authorizing and regulating complaints and 
all proceedings thereon; furnishing to respondents 
a judicial review of any and all action taken by 
and before the Commission; and making such rem¬ 
edy exclusive. Section 5 vests the power of such 
review exclusively in the several United States Cir- 
cuit Courts of Appeals and in the United States 
Court of Appeals for the District of Columbia. 
Such reviews may be had only in cases in which 
the Commission has issued orders to cease and de¬ 
sist, and only upon petitions in said Courts of Ap¬ 
peals asking for decrees setting aside such orders. 
The onlv alternative to an order to cease and de- 
sist is an order dismissing the complaint and the 
proceedings based thereon. In such cases, respond¬ 
ents have had an adequate, complete, and conclusive 
administrative remedv at law. 

mi 

The express language of Section 5 excludes all 
judicial reviews, except the one therein expressly 
provided for; and denies all judicial reviews in 
cases which have not terminated in the issuance of 
orders to cease and desist. The instant case has 
not so terminated. The trial of the issues formed 
upon the complaint and answer is in progress and 
unfinished. At this stage of the proceeding, ap¬ 
pellants have an administrative remedy in said 
pending proceeding. Any fact that warrants any 
relief by appellants is available by way of defense 
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to said complaint. Section 5, by its own terms, 
is conclusive as to that fact. 

2 

The same principle is applicable to proceedings 
before other administrative tribunals. In all such 
cases, respondents are to avail themselves of de¬ 
fenses available before such tribunals, and there 
may be no judicial review until such administrative 
remedies have been exhausted. 

Myers v. Bethlehem Corporation, 303 U. S. 
41, 50-51; 

Red River Broadcasting Co. v. Federal 
Communications Comm’n (C. A., Dist. Col.), 

98 F. (2d) 282, 287; 

Southland Industries, Inc., v. Federal 
Communications Comm’n (C. A., Dist. Col.), 

99 F. (2d) 117, 121; 

Arrow Distilleries, Inc., v. Alexander 
(D. C., Dist. Col.), 24 F. Supp. 880, 882; 

City of El Paso v. Texas Cities Gas Co. 
(C. C. A. 5), 100 F. (2d) 501, 502. 

3 

In the instant case, appellants seek a present ju¬ 
dicial determination of issues yet to be determined 
in a pending administrative proceeding. If a ques¬ 
tion is primarily within the jurisdiction of an ad¬ 
ministrative tribunal, the courts will not exert 
authority over it in the first instance. 

Texas, Etc., v. American Tie Co., 234 U. S. 138, 
146. 
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Did the complaint allege: (1) that the Commis¬ 
sion has no jurisdiction of the proceeding based 
upon the Commission’s complaint; and (2) that 
appellants would suffer irreparable injury, it 
would not be sufficient in law to warrant action by 
the District Court. The Congress has rightful 
power to vest exclusive jurisdiction in the Commis¬ 
sion and in the Courts of Appeals. Injunction will 
not lie. 

Myers v. Bethlehem Corporation, 303 
U. S. 41, 50; 

Petroleum Co . v. Coyyimission, 304 U. S. 
209, 221-222 (see note 21 page 222); 

Chamber of Commerce v. F. T. C. 
(C. C. A. 8 ), 280 Fed. 45,48-49. 

5 

The right of judicial review provided for by 
Section 5 constitutes a plain, adequate, and exclu¬ 
sive remedy at law, and bars a remedy by injunc¬ 
tion. 

F. T. C. v. Claire Furnace Co., 274 U. S. 
160, 174; 

Royal Baking Powder Co. v. F. T. C. 
(C. A., Dist. Col.) 32 F. (2d) 966, 968. 

The courts so hold in relation to proceedings by 
other administrative tribunals created by subse¬ 
quent statutes which are patterned after the Fed¬ 
eral Trade Commission Act. 

Myers v. Bethlehem Corporation, 303 
U. S. 41,50, supra. 
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6 

Aside from all decisions under Section 5 and 
relating generally to proceedings by and before 
administrative tribunals, it is uniformly held that 
a provision for a judicial review of an administra¬ 
tive order constitutes due process of law. 

Bourjois, Inc., v. Chapman, 301 U. S. 183, 
189; 

Hetrick v. Village of Lindsey, 265 U. S. 
384, 387; 

Bragg v. Weaver, 251 U. S. 57, 59; 

Montana Potcer Co. v. Public Service 
Commission ( I). C. D. Montana ), 12 F. 
Supp. 946, 949. 

Two facts are, upon the face of the record here¬ 
in, indisputable: 

(1) Petitioners, as against any past or 
possible future action in said pending pro¬ 
ceeding, to-wit: Docket No. 3143, have a 
right to a judicial review. 

(2) Such judicial review constitutes a 
plain, adequate, and complete remedy at law 
and bars a remedy by injunction. 

YII 

APPELLANTS’ FIRST ISSUE OF LAW TO BE 

ARGUED 

1 

Appellants' First Issue of Law to be argued is: 

; *Is Section 5 of the Federal Trade Commission 
Act of September 26,1914, superseded and repealed 
by the Act of March 21, 1938?” 
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Counsel for the Commission may not fully com¬ 
prehend the force and effect which counsel for ap¬ 
pellants conceive to be inherent in the contention 
that the original Section 5 of the Federal Trade 
Commission Act was repealed by the Amendatory 
Act which was approved March 21, 1938. 

Possibly, counsel for appellants contend that, 
by such repeal after the Commission’s complaint 
was issued and served and issues had been joined 
thereupon, the law under which the complaint was 
issued ceased to be law and the Commission’s com¬ 
plaint and the proceeding based thereon ceased to 
be or constitute a pending proceeding; that the 
Commission has no jurisdiction over said former 
complaint or lapsed proceeding and no power to 

do anv act therein or thereunder. 

* 

If so, their plea is to the jurisdiction of the Com¬ 
mission over said Docket No. 3143 or over appel¬ 
lants as respondents therein. 

As already shown hereinabove, allegations of 
want of jurisdiction and of irreparable loss would 
not free appellants from the restrictive provisions 
of Section 5, or entitle them to proceed otherwise 
than under and in pursuance of such provision. In 
no event, may they seek relief by injunction. 

This Court takes judicial knowledge of said 
Amendatorv Act of March 21, 1938. 

Its title is: “An Act To amend the Act creating 
the Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 
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The enacting clause (Section 3 of the Amenda¬ 
tory Act), which alone relates to said Section 5, is: 

Sec. 3. Section 5 of such Act, as amended 
(IT. S. C. 1934 ed., title 15. sec. 45), is hereby 
amended to read as follows: 

Said enacting clause is followed by said Section 
5 as amended. The language of the Amendatory 
Act is conclusive that it did not repeal Section 5. 
It simply amended it to read as thereinafter set 
forth. 

An amendatory act does not repeal. If it did, 
the amended act might conceivably date from the 
effective date of the amendatorv act. In the in- 
stant case amended Section 5 might be said to date 
from the 21st day of March, 1938. The pending 
proceeding rests upon a complaint which was 
issued on the 4th day of June, 1937. On said the¬ 
ory, such complaint would rest upon a statute 
which was enacted nine months and seventeen days 
after such complaint was so issued. 

Such probably is the basis of appellants’ bill of 
complaint for a decree of injunction against the 
further prosecution of such complaint and pro¬ 
ceeding based thereon; but the law is all contrary 
to such theory. 

It is, however, settled law that such is not the 
legal effect of the amendment of a statute or any 
section or sections thereof. 

Section 35 of the act, in effect, amended 
the preceding statutes in the particulars 
stated; and, as thus amended, these statutes 
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now are to be read, as to all subsequent oc¬ 
currences, as if they had originally been in 
the amended form (77. S. v. La Franca, 282 
U. S. 568,576). 

As a rule of construction, a statute 
amended is to be understood in the same 
sense exactly as if it had read from the be- 
ginning as it does amended (Blair v. Chi¬ 
cago, 201 U. S. 400, 475). 

See to same effect: 

Kdicker v. French (D. C., Va.), 22 F. 
(2d) 341, 347: 

Balanced, Etc. v. Town of Manitou (C. 
C. A. 10), 38 F. (2d) 28,29; ' 

McClure v. U. S. (C. C. A. 9), 95 F. (2d) 
744, 750. 

4 

Did the Act of March 21, 1938, repeal the orig¬ 
inal Section 5 and incorporate portions of its pro¬ 
visions in the repealing act, the provisions of said 
original Section 5, “so far as they are reproduced 
in a later one, are to be construed as a continua¬ 
tion of such provisions and not as a new enact¬ 
ment." 

Posadas v. National Ciiij Bank, 296 IT. S. 
497, 505; 

Bingaman v. Golden Eagle Lines, 297 
U. S. 626, 628: 

This is true even though the later statute ex¬ 
pressly repeals the earlier. 

Steamship Compang v. Jol-iffe, 69 U. S. 
(2 Wallace) 450, 458-459. 
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5 

So far as the same affects the rights of the parties 
to said proceeding Docket No. 3143, the amended 
Section 5 is identical with the original Section 5. 

The change does not affect the sufficiency of the 
complaint, the evidence necessary to sustain the 
same, or the form or substance of any cease and de¬ 
sist order that may be issued in said proceeding. 
Such amendment may, therefore, so far as the in¬ 
stant ease is concerned, be entirely disregarded. 

6 

If the Commission shall dismiss said complaint, 
petitioners will have been given the fullest possible 
relief. If the Commission shall issue an order to 
cease and desist, petitioners have exactly the same 
right and means to secure a judicial review thereof 
that were provided in the original Section 5. If pe¬ 
titioners shall elect to seek such judicial review, 
such order may not become final and binding, unless 
and until the Court shall make and enter a decree 
affirming the said order and commanding petition¬ 
ers to obey the same. 

Under the original Section 5, the Commission had 
the power to file in an appropriate Court of Appeals 
a petition for a decree affirming and enforcing such 
order. Under Section 5 as amended, no such power 
is given. Instead, such order becomes final at the 
end of sixty days from the date of such order, if 
appellants shall elect to refrain from seeking such 
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judicial review of such order. It may thus become 
final only upon such election by appellants. 

7 

The amendatory act changes the method avail¬ 
able for the enforcement of such order, which 
change in no way affects said pending proceeding, 
Docket No. 3143, or the pending appeal herein. 

Under the original Section 5, in case of a viola¬ 
tion of such order by appellants and, only in such 
case, the Commission had, as stated above, the 
power to file in an appropriate Court of Appeals a 
petition for a decree affirming and enforcing such 
order. Such decree was enforceable as other 
decrees. 

Under the amended Section 5, the power to en¬ 
force such order is vested in the Attorney General. 
He has power to institute in a District Court of the 
United States a civil action, alleging that appel¬ 
lants have violated such order since it became final, 
and seeking to recover from them a civil penalty 
in any sum from one cent to five thousand dollars. 

Whether the new method is more or less severe 
than proceedings as for contempt for the violation 
of the court’s decree, is a matter of conjecture. In 
no event does such change affect said Docket No. 
3143 or the instant case. The order and decree 
carry no penalty; they look exclusively to the 
future. A penalty may be incurred only by a 
future violation of an order which shall hereafter 
become final in a judicial proceeding instituted by 



18 


appellants or upon the election of appellants to 
waive such judicial review. 

As already shown, appellants’ remedy by a judh 
cial review is identical under the original and the 
amended Section 5. 

The Government’s method of enforcing an order 
that has become final, and which appellants may 
thereafter violate, is changed from a proceeding 
in the appropriate Court of Appeals to a proceed¬ 
ing in the appropriate District Court; from a 
proceeding as for contempt to an action to recover 
a civil penalty; such change is within the rightful 
power of the Congress, and the amended Section 5 
is valid. 

In Crane v. Hahlo, 258 U. S. 142, 147, the Su¬ 
preme Court of the United States expressly decided 
against appellants’ contention herein, in these 
words: 

No one has a vested right in any given mode 
of procedure ( Railroad Co. v. Grant, 98 U. S. 
398, 401; Gwin v. United States, 184 U. S. 
669, 674) and so long as a substantial and ef¬ 
ficient remedy remains or is provided, due 
process of law is not denied by a legislative 
change. Oshkosh Waterworks Co. v. Osh¬ 
kosh, 187 U. S. 437, 439. 

(See also Ettor v. Tacoma, 228 U. S. 148,155.) 

Appellants’ said right to a judicial review of 
such order to cease and desist is clearly “a substan¬ 
tial and efficient remedy.” As shown hereinabove, 
all courts hold that a provision for a judicial re- 
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view of an administrative order constitutes due 
process of law. 

Bourjois, Inc., v. Chapman, 301 U. S. 183, 
189, supra; 

Hetrick v. Village of Lindsey, 265 U. S. 
384, 387, supra; 

Bragg v. Weaver, 251 U. S. 57, 59, supra; 

Montana Power Co. v. Public Service Com¬ 
mission (D. C. D., Montana), 12 F. Supp. 
946, 949, supra. 

Appellants’ first issue of law to be argued is 
clearly and entirely without merit. 

VIII 

IRREPARABLE INJURY 

If this were, as it clearly is not, a case in which 
appellants are entitled to injunctive relief, their 
complaint would be insufficient without alleging 
facts which constitute “irreparable injury.” To 
allege irreparable injury is a mere conclusion and 
as such must be disregarded. The allegation of ir¬ 
reparable damages is indispensable ( California v. 
Latimer, 305 U. S. 255, 260). 

The only facts alleged in relation to appellants’ 
injury are: 

(1) The expense incident to their defense against 
said complaint and proceeding: This does not con¬ 
stitute “irreparable injury.” 

Myers v. Bethlehem Corporation, 303 U. S. 
41, 51; 

California v. Latimer, 305 U. S. 255, 260, 
supra; 


20 


Petroleum Co. v. Commission, 304 TJ. S. 
209, 221-222. 

(2) Trade secrets: The complaint alleges only 
vague conclusions as to such trade secrets, that 
they are of great value “and are entitled to the 
protection of privacy and nondisclosure.” As to 
their nature or identity, no allegation is made. No 
fact showing threatened disclosure is alleged. It 
is manifest that none is threatened. The Commis¬ 
sion has finished its evidence with no suggestion 
of such disclosure. Only by appellants’ evidence 
hereafter to be adduced is disclosure possible. 

If such disclosure were unlawful and were 
threatened, appellants’ remedy is by appropriate 
action in objection thereto in said proceeding— 
not by enjoining the further trial of the issues in 
Docket No. 3143. 

Section 9 of the Federal Trade Commission Act 
furnishes to every respondent to a complaint 
issued by the Commission the benefit of a judicial 
review, before the Commission may require him 
to give testimony or furnish evidence over his ob¬ 
jection. Such statutory remedy is exclusive. 

(Sep. 26,1914, C. 311, Sec. 9, 38 Stat. 722; 
U. S. C. A., Title 15, Sec. 49, pages 281 and 
282.) 

All statements above made are warranted, and 
the dismissal of appellants’ complaint is justified 
fully and completely by the words of the court in 
Dupont, Etc., v. Boland (C. C. A. 2), 85 F. (2d) 12, 
15. 
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IX 

AS TO INTERSTATE COMMERCE 

Appellants challenge the jurisdiction of the 
Commission over said proceeding, Docket 3143, by 
alleging that they are not engaged in interstate 
commerce. 

The complaint alleges that respondents are en¬ 
gaged in offering for sale and selling certain mer¬ 
chandise in interstate commerce. Appellants deny 
such allegations. Such issue of fact is involved 
in the issues now on trial. It may not be tried and 
determined in appellants’ suit for injunction. It 
may come only before Circuit Courts of Appeals, 
as provided by Section 5. All of this is conclusively 
set at rest in the case of Myers v. Bethlehem Cor¬ 
poration, 303 U. S. 41, 49-50, supra. 

All contentions made by counsel for appellants 
in support of their pending appeal herein are en¬ 
tirely, and therefore, equally, without merit. 

Wherefore, counsel for appellants respectfully 
ask the court to make and enter herein its decree 
affirming the decree of the District Court. 

W. T. Kelley, 

Chief Counsel, Federal Trade Commission, 

Martin A. Morrison, 

Assistant Chief Counsel, 

S. Brogdyne Teu, II, 

James W. Nichol, 

Special Attorneys, 
Attorneys for appellees. 
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